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I mean, how low are we going to allow our
standards to go to allow someone to maximize
their profits?

I just -- you know...

CHAIR TAVARES: Ms. Anderson.

COUNCILMEMBER ANDERSON: We have got...

CHAIR TAVARES: If you —- if you would allow our
Committee staff to review the information that
you have provided us and the other information
provided by the two Directors, and also chat
with Corporation Counsel or wait for their --
their responses, then I think we will have a
better sense of a direction that the County can
go in regarding this particular topic because
the rest of the afternoon and into the evening
we can just sit here and argue about whose
reliance and on what date kind of thing. But I
think we need to get to more of the facts of the
case and the chronology of it.

COUNCILMEMBER ANDERSON: Yes, and I have provided
that for you, Madam Chair, and I appreciate
it...

CHAIR TAVARES: Yes, you have provided lots of
information that we just received now, and I

really thank you for doing all this work because
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it was a lot of work to get all of this
information. But I would like our staff, our
Committee staff to have the opportunity to
review this and then figure out what our course

of action would be after that.

COUNCILMEMBER ANDERSON: Fine. I would like to point

out for the record, Madam Chair, that Maui Lani
Sand Hills and Maui Lani Site 1-D, both of them
are being developed by the same developer, who
is a different person from Maui Lani, who
originally got entitlements. And these
entitlements run with the land, so whoever buys
the land has to adhere to the entitlements and
to the restrictions.

And there's a hold-harmless agreement
against the County, so the County has no
liability.

And I might add that these —-- both of
these preliminary subdivision approvals, you
know, you have 45 days after you submit a
request for a subdivision. In your preliminary
approval process, there's 45 days before the
Public Works Director has to approve it or it's
automatically approved. And there's a whole

list of conditions of things that need to be
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provided.

Well, if -- if the developer doesn't
provide that information, in order for the
Director to be able to give the approval within
45 days, instead what he does is he gives the
approval listing all these things that are still
missing.

And you will see in both of these
packets that there's a whole litany of things
that needed to be completed attached to the
preliminary subdivision approval.

And there's even a condition in the
preliminary subdivision approval, in both of
these, warning them that you have to adhere to
the building height restriction of 30 feet at
finished or existing grade, whichever is lower.

So they were forewarned. And, mind you,
we don't know who actually processed the Sand
Hills preliminary approval because it was done
by an engineer. So we still have to look for
the title of that.

But I just want you to know that because
the preliminary approval conditions were not
met, and at least we only have one subdivision

so far that has a final approval, and that one
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is —— well, it doesn't matter.

The other one that doesn't -- that —--
that got final subdivision approval, and I
believe it is -- yes, it is Sand Hills. Sand
Hills has their final subdivision approval as of
June 13th, '05. There's a $7 million bond
attached to this project. They were required to
issue us a bond to guarantee that they are going
to fulfill all of the conditions in the
preliminary subdivision approval.

So you know, this whole threat of a suit
against the City because of some kind of
inherent right, what inherent right? They have
no inherent right except what is in the public
documents, the official public documents, giving
them approval.

Mr. Foley twice warned them.

And also, 1n the preliminary approval
subdivision maps, you will see on these maps,
and I --— I —— I copied you small corners of one
map. The engineers, when they review a plat
map, they determine where there are inadequacies
in the map. And on these plat maps, they show
all this grading and this fill that's going in.

And the grading permits, 222,000 cubic yards of
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fill.

The plat map says you must adhere to
20.08. Mr. Foley warned them you must adhere to
our building height restrictions. And yet the
Mayor went ahead, after all these warnings, and
allowed them to build at finish grade after they
put all this fill in.

So you know, I -- I haven't gotten an
explanation. I would like to see it in writing
what the certain circumstances are that allowed
this to happen.

I would also note that the fill that's
going in on Palama Drive, that fill, Members, is
dirt, what they call mill mud, from HC&S's mill.
And I believe, and I have State statute and EPA
regulations right here that say that waste from
agricultural -- agricultural operations is
considered solid waste. And if you are going to
transport solid waste, you better make sure it's
not hazardous solid waste. And the person who
is transporting the solid waste, Madam Chair,
it's their responsibility. It's their
responsibility —— and this is from the Code of
Federal Regulations -- it's their responsibility

to determine i1if that waste is a hazardous waste
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before they do anything with it.

Now, I have got articles from all over
this state where the State Department of Health
is dealing with soil, contaminated soil, from
plantation operations that have been taken to
other places or where -- where housing
developments have been done on top of this fill,
and there are health hazards involved in it.

Maui Land and Pine had their Triangle
Square parcel tested, pretested, their soil
pretested for development purposes, and they
found that they exceeded the safe levels of
arsenic. And they put it in their security --
their annual report to the Security and Exchange
Commission saying that if they want to develop
this parcel, they are going to have to remove
the soil at a cost of $3.2 million.

So you know, we have got to make sure
that we are not —-- we are not damaging the
health of our residents by allowing this soil to
just be dispersed all over the island with no
regulatory control at all.

And that's why I am incensed about this,
Madam Chair, because nobody seems to give a rip.

Nobody seems to care.
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1 I have got e-mails and letters from

2 people that are dealing with this soil, and they
3 are having health problems with it. There's no
4 adequate dust control. And that's in our

5 grading ordinance. That's a requirement of the
6 law. And these people are told, well, too bad.
7 You got to put up with it. And they are

8 breathing -- God knows, they could be breathing
9 arsenic.

10 So, they have gone to every —-- they are
11 getting the blow-0off from every State agency and
12 every County agency. And that's why they have
13 come to us because it seems like we are the only
14 people who really give a rip about their health
15 and about the fact that they have the right to
16 the peaceful enjoyment of their home.

17 So, I don't care about inherent rights.
18 You know, if it's not in an official document,
19 you don't have a right. And I don't care how
20 much money you might lose because you can't fill
21 a gully up and build on it. Oh, well. Go

22 somewhere else with your project.

23 I am done, Madam Chair.

24 CHAIR TAVARES: Thank you.

25 Any further comments from the Members?
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If not, I am going to defer this item, and like
I said, we will have our -- oh, I am sorry,
Mr. Hokama.

COUNCILMEMBER HOKAMA: Is there a reason why
Corporation Counsel does not have a
representative currently, Madam Chair?

CHAIR TAVARES: Our meeting ran a little longer than
was expected, and Mr. Giroux had to leave but I
think the -- the Corporation Counsel should be
at our meetings, and he wasn't prepared to come
today. We will have him at the next one. We
will schedule around his schedule.

COUNCILMEMBER HOKAMA: Thank you.

I have a question, and I am not sure if
you have already forwarded this to —-- to the
appropriate Department, Chair, but my question
is has something similar been requested for —--
for approval consideration that the Departments
have either requested or determined that a
re—engineering or a redesign must take place for
it to move forward to -—- to be granted an
approval?

CHAIR TAVARES: I don't believe we have asked that
question.

COUNCILMEMBER HOKAMA: Because I have been informed
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by some residents within the project area that
something similar has gone through and that the
Departments had requested redesign and that the
developer redesigned to take care of some of the
concerns that we are talking about this
afternoon.

CHAIR TAVARES: Yeah, I am aware of one project that
had to do that, but it was not in this area. It
was I think in South Maui.

COUNCILMEMBER HOKAMA: Okay. I was informed that it
was within Maui Lani.

CHAIR TAVARES: Oh, really?

COUNCILMEMBER HOKAMA: So I just was curious to see
if we can have that either verified, that it is
accurate, or verified that, no, it is not within
the Maui Lani project.

CHAIR TAVARES: All right. We will send a follow-up
letter requesting that information, Mr. Hokama.
Thank vyou.

COUNCILMEMBER HOKAMA: Thank you.

CHAIR TAVARES: Members, 1f there are any other
questions that you have that you want us to
send, please let us know. And in the meantime,
we will have our staff look over this and

schedule our next meeting so that we can have
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Corporation Counsel here. Hopefully, we will
have our response in writing from them.
Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: Chair, I was wondering if
we can have Public Works up here to provide us
with some information in regards to the Maui
Lani subdivision in the back of Palama Drive,
what the Department is doing in regards to the
dust control in that particular area.

CHAIR TAVARES: Okay. Mr. Arakawa, would you be able
to...

COUNCILMEMBER PONTANILLA: And what the inspectors
have done so far.

MAYOR ARAKAWA: Madam Chair, can I make a statement
just for the record before I leave?

CHAIR TAVARES: Yeah, go ahead, Mr. Mayor.

MAYOR ARAKAWA: Just because it was asked, this
letter actually was sent out about a week, plus
or minus, from the time we actually had our
meeting. So that's the time frame that we are
working with.

CHAIR TAVARES: Okay.

MAYOR ARAKAWA: And in reality, I don't write the
letters. They are actually —-- they actually

came from the Department. We sign off on them
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as to what we agreed would be the process.

And the generation of the meeting that
we had was because there was discussion as to
what Director of Planning's issues were as well
as with Corporation Counsel and the rest of the
Departments.

So at that meeting, we did -- we did
note that these were the concerns because of the
new rules versus the old rules, and that's what
that whole meeting was about to discuss, where
we should and if we should take the
interpretation to where we did. Okay. For the

record.

CHAIR TAVARES: Okay. Thank you.
MAYOR ARAKAWA: Okay.

COUNCILMEMBER ANDERSON: Madam Chair.
CHAIR TAVARES: Mr. Milton Arakawa.
COUNCILMEMBER ANDERSON: I am sorry.

CHAIR TAVARES: Let's let Milton answer

Mr. Pontanilla's question.

MR. ARAKAWA: Councilmember Pontanilla, with regard

to items like dust control, the —- we have
received a number of calls from residents along
Palama Drive, and we have sent our inspectors

out. We realize, however, dust is often an
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issue that's going to occur or recur when the
construction occurs. We can send the inspectors
out. We can ask the construction companies to
do the watering, which they do. But as you
know, 1if it's windy, the site will dry out, and
dust will, you know —-- basically, dust will fly,
basically, when it's dry.

So we try our best to control it to the
best of our ability, and if our residents do
have complaints, they can, you know, call us,
and you know, we will try to respond as best we
can. But to -- to eliminate all dust is -- is
very, very difficult.

COUNCILMEMBER PONTANILLA: Have you gotten any
information in regards to the soil that 1s being
used at this location?

MR. ARAKAWA: No, we have not. The actual issues
regarding what's in the soil, there are
allegations regarding the use of contaminated
soil, those types of issues would be regulated
by the Department of Health.

COUNCILMEMBER PONTANILLA: And would you know 1if the
Department of Health was notified in regards to
the type of soil that is being used there?

MR. ARAKAWA: I believe they have, but I -- I have
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not seen any additional -- the results of any
additional testing.

COUNCILMEMBER PONTANILLA: Madam Chair, can we
request that of the Department of Health?

CHAIR TAVARES: Yeah, I just wrote it down.

COUNCILMEMBER PONTANILLA: Okay. Thank you.

The other thing, during the process
of —— well, the approval process, as far as
Phase II, when you reviewed the plan in regards
to the type of -- to the number of materials
that's going to be moving into the particular
area, was the Department involved in regards to
the height of the fill at Maui Lani?

MR. ARAKAWA: Your question is with regard to the
Phase II approval?

COUNCILMEMBER PONTANILLA: Yes.

MR. ARAKAWA: It was mentioned that the Phase II
approval occurred back in 1990. I suppose I
before giving you an answer, I should, you know,
review our files on that, if we can -- if we can
find them, I will. Before giving you a
response, I will review our files on it.

COUNCILMEMBER PONTANILLA: I guess you have
inspectors out there every day. With the number

of f£fill that's coming in on a daily basis,
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wasn't it a concern of the Department as far as
the height of the fill?

MR. ARAKAWA: Let me answer your question in this
manner. The grading permit is issued in
accordance with Chapter 20.08. That's in -- the
title of that chapter is Soil Erosion and
Sedimentation Control. It basically gives
guidelines and requirements for cut and fill on
particular sites. It does not have any absolute
limit on the amount of fill or cut.

COUNCILMEMBER PONTANILLA: So as the Administrator of
the building permits, how would you determine
the height of the building if, you know, they
come in for building permits?

MR. ARAKAWA: Okay. The height of the -- building
height 1is regulated by the Planning Department.
I think that's the issue that you have here
before you. That's in Title 19 of the Code,
which is administered by Planning.

COUNCILMEMBER PONTANILLA: Thank you.

Thank you, Chair.
CHAIR TAVARES: Okay. Thank you.
Mr. Mateo.
VICE-CHAIR MATEO: Chairman, thank you.

Mr. Arakawa, so when you actually take a
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1 look at that grading —-- the application for

2 grading and grubbing, and you see something like
3 222,000 cubic yards that's going to be used on a
4 particular —-- particular site, you know,

5 obviously, I don't know what the norm is, but

6 are there any flags that go up that take a look
7 at the impact of 222,000 cubic yards?

8 MR. ARAKAWA: As I -- as I mentioned, the Department
9 would look at the extent of cut and fill, and

10 how that cut or fill is being placed on the

11 site, and it must be placed in accordance with
12 Chapter 20.08.
13 So there are certain limitations as far
14 as the -- the angle of cut or fill. There are
15 limitations on cut or fill that can occur next
16 to property lines. There are benches that are
17 required for, you know, certain amounts of fill.
18 But as I mentioned, there is no limit on the

19 height, the absolute amount of height of fill
20 that can be added or the cut that can be added.

21 VICE-CHAIR MATEO: Okay. And then, from the

22 Department, is there anybody who actually
23 inspects, who actually goes out and take a look
24 at projects with the large fill capacities?

25 MR. ARAKAWA: Our inspectors would go out to check if
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in fact the construction company is doing the
construction in accord with the approved plans.

VICE-CHAIR MATEO: So it is not complaint driven? It
1s a process that the Department normally
engages in?

MR. ARAKAWA: They do go out. They do respond to
complaints, but I believe they do go out
periodically, too, to check as well.

VICE-CHAIR MATEO: Okay. Thank you.

Thank you, Chair.

CHAIR TAVARES: Thank you.

All right. Members, at this time —-
Ms. Anderson, quickly, I hope.

COUNCILMEMBER ANDERSON: Yes.

CHAIR TAVARES: Thank you.

COUNCILMEMBER ANDERSON: You know, there are
restrictions on the amount of fill in 20.08 in
that you need a certain amount, you know, of --
the permit changes. In other words, in order
for them to do this much fill, they had to get a
mass grading permit. And in order to get a mass
grading permit, the Director has to be assured
that their ——- their best management practices
are in place to prevent disturbance of the

surrounding area. And you know, 222,000 cubic
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1 yards is a lot of soil, and I would imagine that
2 it's going to end up being greater than 15 feet
3 in height in some areas.
4 And so I asked at the last -- I don't
5 see that a soils -- a soil engineer's report was
6 ever requested, Mr. Arakawa, from your
7 Department. And that's a requirement in the
8 Code, 20.08.

9 MR. ARAKAWA: Councilmember, I don't have that

10 particular file in front of me, but I can
11 certainly check to see if in fact a soils report
12 was submitted.

13 COUNCILMEMBER ANDERSON: Yeah, because their

14 grading -- pardon me, Chair.

15 Their grading —-- their grading report
16 does not indicate that a soils report was

17 required, and the -- the grading permit was

18 signed off without it for 228,500 cubic yards.
19 So I think that what we need, Madam

20 Chair, is we need a copy of the grading report.
21 We need a copy of their erosion control plan.
22 I think I asked for this at the last

23 meeting, and I —— I don't know if you requested
24 it.

25 We need the grading report and the
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grading plan, which are two different things.
And there should also be an erosion control
plan. There should also be a drainage plan and
report. And also a soils engineer's -- a

soils —— an engineer's soil report. And I would
like to see those for the record.

You know, the —— I am sure no one's had
the chance to look at this like I have. There
is extensive drainage alteration going on for
this project, the Palama Drive project. And as
Members have a chance to look at the documents,
they will see that an October 2004 letter was
submitted to Development Services
Administration, from Brian Hash -—- sorry,

Brian —- Hashiro, from the Highways Division,
with three pages, 16 specific questions, on
exactly how this elaborate drainage proposal is
going to work.

And this is a project that still has not
received final subdivision approval. So I would
hope that the Department would come back with
some more clear ideas or at least some
documentation as to how they intend to approve
this project given all the -- the questions

about the actual drainage proposal that they are
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doing.

They are putting in sump pumps, and
submersible pumps, and -- and I mean, 16 long
questions of exactly how this is going to work.

And this is based on —-- these —- if you
will look on that one page I gave you, Members,
that has the fill -- I mean, the Palama Drive,
it has the lines for the grading, you will see
that the fill is actually filling up over where
the drainage pipes are going to go. So this is
all connected, the drainage and the fill is all
connected.

And because it hasn't received final
subdivision approval, I think that we need more
explanation from the Department on should ——
should there —-- I mean, we have looked in the
record. They may have documents that were not
in the subdivision file, that I am not aware of,
but I would like to know how the developer is
going to be able to satisfy all these guestions.
This is October 11th, 2004, and I have seen
nothing in the -- in the -- and this was
attached to their preliminary approval, that
they had to answer all these questions. And I

don't see anything in their subdivision file
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that addresses any of these questions. So I
think it would be helpful if we could get that
also from the Department.

And again, all the requirements for a
mass grading permit such as this, whatever they
have, we should have it, Madam Chair.

And I think that if the residents at
Palama Drive are still suffering from dust and
we are not certain of the content of this soil,
that it should be top priority for this
Department and their inspectors to be on top of
the dust control.

And if there's a problem —-- and they've
got plenty of residents telling them there is;
their homes are unlivable -- there is a
provision in Chapter 20.08 that allows the
Director of Public Works to put a stop work
order on the project until these issues are
addressed appropriately.

I think this Administration needs to
take some responsibility for the community --
community that's being adversely affected by
this, Madam Chair. They have got every right to
do so. They are empowered by the County Code to

do so. The developer has a hold-harmless
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agreement against the County, not to mention a
$7 million bond.

So why are these people suffering?

I would also like to request, Madam
Chair, from the Department, that we get a list
of or -— or a tracking of how the ownership
changed on these parcels, and when the ownership
changed, and when the official transfer was
done.

You know, according to the Maui Lani
Project District zoning, any transfer of
ownership has to be notified to the Planning
Commission. So I would like to know when
Mr. Peroff and his group purchased these
parcels. Was it after the Phase III approval?
Was it after the preliminary subdivision was
submitted? Was it after they found out they
could get away with this kind of £fill? We need
to know that.

And we need to know when their ownership
took place, and was it -- was the transfer of
ownership from Maui Lani Partners, or whoever it
was, to Mr. Peroff's group, was that ever
brought to the Planning Commission for their

approval?
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CHAIR TAVARES: Okay. Thank you.

COUNCILMEMBER ANDERSON: Thank you.

CHAIR TAVARES: If there are any other questions,
please get them to my staff. If not, we will
defer this item with no objection, Members.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR TAVARES: And any announcements?

Thank you for hanging in there with us,

everyone, and this meeting is adjourned.

ACTION: DEFER pending further

discussion.

ADJOURN: 5:40 p.m.
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I, CHARI L. POSSELL, Certified Shorthand
Reporter, State of Hawaii, do hereby certify
that the proceedings were taken down by me in
machine shorthand and were thereafter reduced to
typewriting under my supervision; that the
foregoing represents, to the best of my ability,
a true and correct transcript of the proceedings
had in the foregoing matter.

I further certify that I am not attorney
for any of the parties hereto, nor in any way
concerned with the cause.

DATED this 28th day of June, 2006.
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